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Food Production is a Risky Business 

• Competitive Markets 

• Stockholder Pressures  
for Increasing Profits 
over Long-term Safety 

• Brand Awareness Risks 

• Not least of all, those 
pesky lawyers 



It is a Global Food Economy 



To Put Things in Perspective 

• Microbial pathogens 
in food cause an 
estimated 48 million 
cases of human 
illness annually in 
the United States 

• 125,000 hospitalized 

• Cause up to 3,000 
deaths 



Strict Product Liability 

• Negligence 

– Are you a 
product seller? 

– Did you act 
“reasonably”? 

• Strict Liability 

– Are you a 
manufacturer? 

– Was the product 
unsafe? 

– Did product  
cause injury? 

• Punitive Damages 
/Criminal Liability 

– Did you act with 

conscious disregard  

of a known safety risk? 



Who is a Manufacturer? 

A “manufacturer” is 

defined as a “product  

seller who designs, 

produces, makes, 

fabricates, constructs,  

or remanufactures the 

relevant product or 

component part of a 

product before its sale  

to a user or consumer.”  

RCW 7.72.010(2); see also Washburn v. Beatt Equipment Co.,  
120 Wn.2d 246 (1992)  



• The only defense is 
prevention 

• It does not matter if  
you took all reasonable 
precautions 

• If you manufacture a 
product that makes 
someone sick you are 
going to pay 

• Wishful thinking does 
not help 

It’s called STRICT Liability for a Reason 



Litigation as Incentive – 20 Years Later 

Odwalla 
Jack in the 

Box 



Worthless Excuse No. 1 

• If a document 
contains damning 
information, the  
jury will assume you  
read it, understood 
it, and ignored it 

“I never read the 
memo.” 













Are things are Different Today? 



It Started with just a Little Salmonella 

• 714 persons infected with the outbreak 
strain of Salmonella Typhimurium were 
reported from 46 states..  Additionally, 
one ill person was reported from Canada. 

• Among the persons with confirmed, 
reported dates available, illnesses began 
between September 1, 2008 and March 
31, 2009. Patients ranged in age from <1 
to 98 years. The median age of patients 
was 16 years which means that half of ill 
persons were younger than 16 years. 
21% were age <5 years, 17% were >59 
years. 48% of patients were female. 
Among persons with available 
information, 24% reported being 
hospitalized.  

• Nine deaths: Idaho (1), Minnesota (3), 
North Carolina (1), Ohio (2), and Virginia 
(2). 



Then there were Congressional Hearings 
 
• “Turn them loose,” Parnell had told his 

plant manager in an internal e-mail 
disclosed at the House hearing. The e-
mail referred to products that once were 
deemed contaminated but were cleared in 
a second test last year. 
 

• Parnell ordered products identified with 
salmonella to be shipped and quoting his 
complaints that tests discovering the 
contaminated food were “costing us huge 
$$$$$.” 
 

• Parnell insisted that the outbreak did not 
start at his plant, calling that a 
misunderstanding by the media and public 
health officials. “No salmonella has been 
found anywhere else in our products, or in 
our plants, or in any unopened containers 
of our product.” 
 

• Parnell complained to a worker after they 
notified him that salmonella had been 
found in more products. “I go thru this 
about once a week,” he wrote in a June 
2008 e-mail. “I will hold my breath ………. 
again.” 
 



Now a 76 Count Federal Indictment 

• Stewart Parnell, the former 
owner of Peanut Corp. of 
America 

• Michael Parnell, who is 
Stewart Parnell’s brother 
and a former supervisor 

• Samuel Lightsey, a onetime 
plant operator 

• Mary Wilkerson, a former 
quality-assurance manager 

• Daniel Kilgore, plant 
manager 

• Allegations Include: 
• Mail Fraud 
• Wire Fraud 
• Introduction of Adulterated 

and Misbranded Food into 
Interstate Commerce with 
Intent to Defraud or 
Mislead 

• Conspiracy 



Planning AGAINST Litigation –  
What Is Really Important 

• Identify Hazards 

– HACCP  

– Do you have  
qualified and committed 
people? 

• What is the Culture? 

• Involve Vendors  
and Suppliers 

– Do they really  
have a plan? 

– Ever visit them? 

 



Planning AGAINST Litigation –  
Establish Relationships 

They are your best friends! 



Lessons Learned From Litigation 

You can insure the brand’s and the company’s 
reputation 

1. Arm yourself with good, current information 

2. Since you have a choice between doing  
nothing or being proactive, be proactive 

3. Make food safety part of everything you, your 
suppliers and customers do 


